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. Has an employee worked for the com-
pany for at least 12 months, remember-
ing that the 12 months do not need to
be continuous?

2. Has an employee worked at least 1,250
hours during the 12-month period pre-
ceding the requested leave? and

3. Does a company have at least 50 employ-
ees within a 75-mile radius of an employ-
ee’s worksite?

If the answer is “yes” to all three ques-
tions, the person is “eligible.”

Based upon the information provided
by your client, we know that a long-term
employee is involved. The client has also
advised that the employee has met the
1,250 hour requirement and that the com-
pany employs 50 employees within a
75-mile radius.

After we determine that the employee is
in fact “eligible,” the next inquiry is whether
the employee suffers from a “serious health
condition” that requires inpatient care or
continuing care from a health care pro-
vider. Continuing care could include
» Aperiod of incapacity requiring absence

of more than three calendar days that

involves continuing treatment by a

health-care provider;

« Pregnancy and time for prenatal visits;

o A chronic health condition, such as
asthma or diabetes;

+ Along-term condition such as Alzheim-
er’s; or

 Multiple treatments by a health-care
provider for a condition that likely
would result in incapacity of more than
three consecutive days if left untreated.
If an employee’s condition falls into any

one of these categories, the employee likely

suffers from a serious health condition.

It is important to recognize that an
employee does not have to ask specifi-
cally for FMLA leave. The burden is on
the employer to recognize situations in
which the FMLA may apply and to start
the FMLA clock.

The next logical inquiry then is whether
the employer has designated any time off
as FMLA leave. If “yes,” then the 12-week
FMLA clock has started. If “no,” a more
detailed analysis is required to deter-
mine whether you can designate the
leave retroactively.

Finally, your client indicated that the
employee seeks to return to work. At the
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end of FMLA leave, an employer must
return an employee to the same or an
equivalent job unless one of the follow-
ing circumstances occur: (1) the employee
unequivocally states an intention not to
return to work; (2) the employer hired the
employee for a limited term project that
has ended; (3) the employer eliminated the
employee’s job as part of a layoff or reduc-
tion in force; or (4) the employee origi-
nally obtained leave fraudulently. Unless
one of these has occurred, an employer
must generally return an employee to the
same or an equivalent job if the employee
is able to perform the job without accom-
modation. In your case, the employee seeks
to return to work with a modification to
her work duties or an extended leave of
absence beyond her FMLA leave entitle-
ment and, therefore, an analysis under the
ADA is required.

ADA

The first step under the ADA is to deter-

mine whether an employee suffers from a

“disability.” An actual physical or mental

impairment that substantially limits one

or more major life activities constitutes a

disability. To make a determination, you

should analyze the following:

o What is the nature and severity of
the impairment?

o What is the expected duration of the
impairment?

« What will be the long-term impact or
expected effect of the impairment on
the individual?

o In which major life activity is the
individual substantially limited (e.g.,
walking, speaking, thinking, seeing,
breathing, hearing, or some other area)?
In addition to an actual impairment, em-

ployers must inquire whether an employee

has a record of disability, such as medical re-
cords, school records, employment records,
or false test results, regardless of whether
the individual is currently disabled. Fi-
nally, employers must determine a whether

an employee is “regarded as” having an im-

pairment. An employee may be regarded as

having an impairment if he or she

+ Does not have a physical or mental
impairment but is treated as if he or she
has such a condition, such as a person
who is suspected of having cancer but
does not have cancer;

 Has a physical or mental impairment
that substantially limits major life activ-
ities only because of the attitudes of oth-
ers, such as a person with asymptomatic

HIV who is limited by irrational fears of

co-workers; or
» Has a physical or mental impairment

that does not substantially limit major
life activities but is treated as if that

impairment substantially limited a

major life activity.

If the answer is “no” to the above ques-
tions, then your client’s employee does not
have a disability under the ADA and the
organization is not obligated to provide
an accommodation. If the answer is “yes”
to one or more of the above inquiries, the
individual suffers from a disability under
the ADA and, therefore, may be entitled to
an accommodation.

At this point, you realize that you have
enough information to indicate that your
client’s employee is “disabled.” You must
next determine whether your client should
provide an accommodation.

Employers must provide reasonable
accommodations to qualified individu-
als with disabilities unless providing the
accommodation would impose an undue
hardship on the employer. Initially, an
employer should determine whether the
employee deemed disabled poses a direct
threat to his or her own safety or to the
safety of others. If the answer is “yes,”
then the employee probably does not have
the right to accommodation under the
ADA. If the answer is “no,” further inquiry
is required.

Given that the employee in your case
does not pose a safety risk to herself or
to others, the next inquiry is to deter-
mine whether the employee can perform
all the essential functions of her job. If the
employee is not able to perform the essen-
tial functions of the job, then you should
inquire whether the employee could per-
form the essential functions with a reason-
able accommodation such as
o Changesinthephysical workenvironment;
Job restructuring;

A modified work schedule;

Flexible leave policies; or

Other accommodations.

Ifthe answer is “no” to all five accommo-
dation scenarios listed above, then there are
no reasonable accommodations that would






