HAND CARRIED

Before the
LABOR AND INDUSTRIAL RELATIONS COMMISSION

Jefferson City, Missouri F I L E D

GENERAL WAGE ORDER NO. 58 JUL 31 2014

LABOR AND INDUSTRIAL
MOTION TO AMEND GENERAL WAGE ORDER NO. 58 RELATIONS COMMISSION

The Missouri Department of Labor and Industrial Relations, Division of Labor Standards,
(“Movant” and/or “Division of Labor Standards”) moves to amend General Wage Order No. 58
to correct its typographical and clerical errors with respect to the basic hourly rate payable to
General Laborers in Warren County. Should the Commission conclude that granting the change
requested herein is barred by §290.260.1, RSMo., Movant requests that the Commission’s
Order provide guidance regarding proper payment of General Laborers in Warren County.
Movant would show the Commission as follows:

1. On May 28, 2014, the Division of Labor Standards filed General Wage Order No. 58
with the Secretary of State. General Wage Order No. 58 sets forth by county the initial wage
rate determination for the occupational titles involved in the construction of public works
projects for the Missouri Highways and Transportation Commission. On or about July 1, 2014,
General Wage Order No. 58 became effective.

o After the effective date of General Wage Order No. 58, the Division of Labor
Standards discovered that the space designated for the basic hourly rate payable to General
Laborers in Warren County had been left blank inadvertently. (Exhibit A). A review of the
records on file with the Division of Labor Standards confirms that this rate should be $29.93 per
hour. (Exhibit B). The change sought by this motion is intended to correct this error, and is
required in the interest of fairness and justice.

3. The correction detailed in Exhibit B is necessary to accurately reflect the information

that was on file at the Division of Labor Standards prior to July 1, 2014, and to identify the



proper basic hourly rate of $29.93, for the occupational title of General Laborer in Warren
County.

4. The Division of Labor Standards requests that the Labor and Industrial Relations
Commission substitute the attached __1___ page (Exhibit B) for the comparable original page in
the General Wage Order. The correction is identified by bold print.

5. Public policy is served by making the attached correction to reflect the proper wage
rates.

6. “A determination applicable to every locality to be contained in a general wage order
shall be made annually on or before July first of each year for the Missouri state highways and
transportation commission and shall remain in effect until superseded by a new general wage
order.” § 290.260.1, RSMo. However, because no explicit consequence is applied to non-
compliance, § 290.260.1, RSMo., should be viewed as a “directory statute,” rather than a

“mandatory statute.” There is no explicit statement within the statute that changes cannot occur
to the General Wage Order beyond July 1 of each year. If the legislature had desired such a
limitation, it would have provided one. The absence of such a limitation weighs strongly against
concluding that the legislature intended for the Division to be stripped of its authority to
determine applicable rates for each trade in each county beyond July 1 of each year,
foreclosing amendment, particularly to remedy the Division's typographical and clerical error.
Frye v. Levy, --- S.W.3d ----, 2014 WL 3107299, p. 6 (Mo.,2014). As Missouri's Supreme Court
has stated,

“It is a rule of construction, that a statute specifying a time within

which a public officer is to perform an official act regarding the

rights and duties of others, is directory merely, unless the nature

of the act to be performed, or the phraseology of the statute is

such, that the designation of time must be considered as a

limitation of the power of the officer.”



St. Louis Cnty. Court v. Sparks, 10 Mo. 117, 121-22 (1846). Consequently, Movant urges the
Commission not to read a strict prohibition against remedial action where the legislature did not
provide one, and to order the change requested herein.

7. In the event the Commission finds that granting the change requested herein is
barred by § 290.260.1, RSMo., Movant requests that the Commission state in its Order that, in
keeping with the intent of the bold language at the bottom of the second page of General Wage
Order No. 58 (Exhibit C), General Laborers in Warren County performing work under General
Wage Order No. 58 should be paid pursuant to the basic hourly rate for General Laborers in
Warren County under the Heavy Construction Rates for Annual Wage Order No. 21 (Exhibit D).

WHEREFORE, the Missouri Department of Labor and Industrial Relations, Division of
Labor Standards, requests that the Commission enter an order to substitute the attached
1 page (Exhibit B) for the original comparable page in General Wage Order No. 58 and

grant any and all other relief to which it may be entitled.

Jefferson City, MO 65102
(5673) 751-9163

Attorney for Movant

CERTIFICATE OF SERVICE

Notice of this Motion to Amend General Wage Order No. 58 will be posted on the Labor and
Industrial Relations Commission web site at www.labor.mo4jov/li

J NAW M. HENSLEY

—"#.F'

Date ) Ay 2 ° 2014 J
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VERNON COUNTY WARREN COUNTY WASHINGTON COUNTY
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Group |l 29.08 12.58 29 2 Group il 31.31 23.85 2 23 Group li 26.54 23.64 3 24
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Missouri Department of Labor and Industrial Relations

Missouri
Division of Labor

JEREMIAH W. (JAY) NIXON, Governor

General Wage Order No. 58

July 1, 2014 thru June 30, 2015
Wage Rates for State Highway Construction

In accordance with Section 290.260 RSMo, within thirty (30) days after a certified copy of this General Wage Order
has been filed with the Secretary of State as indicated below, any person who may be affected by this General
Wage Order may object by filing an objection in triplicate with the Labor and Industrial Relations Commission, P.O.
Box 599, Jefferson City, MO 66102-0699. Such objections must set forth in writing the specific grounds of
objection. Each objection shall certify that a copy has been furnished to the Division of Labor Standards, P.O. Box
449, Jefferson City, MO 65102-0448 pursuant to 8 CSR 20-5.010(1). A certified copy of the General Wage Order
has been filed with the Secretary of State of Missouri.

C e < cﬁxéfﬁe/

ohn E. Lindsey, Direct
Division of Labor Standards

Thie Is A True And Accurate Copy Which Was Filed With The Secretary of State: May 28, 2014

Last Date Objections May Be Filed: June 26, 2014




FOR THE FOLLOWING OCCUPATIONAL TITLES

LABORER

TRUCK DRIVER-TEAMSTER
OPERATING ENGINEER

CARPENTER

TRAFFIC CONTROL SERVICE DRIVER
CEMENT MASON

IRON WORKER

ELECTRICIAN, INSIDE WIREMAN
ELECTRICIAN, OUTSIDE

PAINTER

WELDERS receive the rate of wages prescribed for the craft performing the operation
of which the welding is incidental.

If a worker is performing work within an occupational title that is not

listed above, use the rate for that occupational title as shown in the
Annual Wage Order.



Section 113

Heavy Construction Rates for REPLACEMENT PAGE
WARREN County
Basic Qver-
OCCUPATIONAL TITLE * Date of Hourly Time | Holiday | Total Fringe Benefits
Increase Rates |Schedule|Schedule

Carpenter 6/14 $31.95 23 16 $15.06
Cement Mason 6/14 $29.03 80 22 $16.43
Electrician (Outside-Line ConstructioniLineman) $39.69 9 12 $5.00 + 37 5%

Lineman Operator $34.26 9 12 $5.00 + 37.5%

Lineman - Tree Trimmer 6114 $23.685 32 31 $5.00 + 23%

Groundman $26.49 9 12 $5.00 + 37.5%

Groundman - Tree Trimmer 6/14 $17.44 32 31 $500 +23%
Laborer

General Laborer 6/14 $29.93 8 1 $12.62
Millwright 6/14 $31.95 23 16 $15.05
Operating Engineer

Group | 6/14 $31.31 10 9 $23.85

Group Il 6/14 $31.31 10 9 $23.85

Group 111 6/14 $30.01 10 ] $23.85

Group IV 6/14 $26.55 10 9 $2385

Oiler-Driver 6/14 $27.01 10 9 $23.85
Pile Driver 6/14 $31.85 23 16 $15.05
Traffic Control Service Driver 527 425 26 25 $9.045
Truck Driver-Teamster $30.41 25 21 $10.82

Use Heavy Construction Rates on Highway and Heavy construction in accordance with the classifications of

construction work established in 8 CSR 30-3.040(3).

Use Building Construction Rates on Building construction in accordance with the classifications of construction

work established in 8 CSR 30-3.040(2).

If a worker is performing work on a heavy conslruction project within an occupational title that is not listed on the
Heavy Construction Rate Sheet, use the rale for that occupational title as shown on the Building Construction Rate sheel.

*Annual Incremental Increase

ANNUAL WAGE ORDER NO. 21

B/27/14



