
Issued by THE LABOR AND INDUSTRIAL RELATIONS COMMISSION    
 

FINAL AWARD DENYING COMPENSATION 
(Affirming Award and Decision of Administrative Law Judge 

with Supplemental Opinion) 
 

         Injury No.:  01-120380 
Employee:   Henry I. Hilderbrand 
 
Employer:   Fry-Wagner Industrial Moving, Inc. (Settled) 
 
Insurer:  Vanliner Insurance Co. (Settled) 
 
Additional Party: Treasurer of Missouri as Custodian 
   of Second Injury Fund 
 
 
This workers' compensation case is submitted to the Labor and Industrial Relations 
Commission (Commission) for review as provided by § 287.480 RSMo.  Having read the 
briefs, reviewed the evidence, and considered the whole record, we find that the award of 
the administrative law judge denying compensation is supported by competent and 
substantial evidence and was made in accordance with the Missouri Workers' 
Compensation Law.  Pursuant to § 286.090 RSMo, we affirm the award and decision of 
the administrative law judge with this supplemental opinion. 
 
Discussion 
Employee’s additional evidence 
We note that employee has attached approximately 650 pages of documents to his 
Application for Review.  Employee requests that we consider these documents as evidence 
in support of his claim against the Second Injury Fund.  Employee alleges that he delivered 
copies of these documents to counsel for the Second Injury Fund and to the Division of 
Workers’ Compensation (Division) on April 30, 2013.  But employee did not offer these 
documents into evidence during the hearing before the administrative law judge on 
February 20, 2014. 
 
Commission Rule 8 CSR 20-3.030(2) governs the submission of additional evidence to 
the Commission, and provides, in relevant part, as follows: 
 

(A) After an application for review has been filed with the commission, any 
interested party may file a motion to submit additional evidence to the 
commission. The hearing of additional evidence by the commission shall 
not be granted except upon the ground of newly discovered evidence 
which with reasonable diligence could not have been produced at the 
hearing before the administrative law judge. 

 
By their very purported nature, the documents employee now requests that we consider 
would have been in existence at the time of the February 20, 2014, hearing before the 
administrative law judge, and thus cannot be said to be “newly discovered” for purposes of 
the foregoing rule.  It appears that employee may have believed that his attempt to furnish 
copies of these documents to the Division and to opposing counsel in April 2013 relieved 
him of his obligation to offer these documents as evidence during the hearing before the 
administrative law judge.  While we are sensitive to the fact that employee is proceeding 
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without the assistance of legal counsel in this matter, we must apply the foregoing rule and 
deny employee’s request to submit additional evidence to the Commission.  For this 
reason, we cannot consider any of the approximately 650 pages of documents employee 
has attached to his Application for Review, and instead must confine our review to the 
record created during the hearing before the administrative law judge. 
 
Second Injury Fund liability 
Section 287.220 RSMo creates the Second Injury Fund and provides when and what 
compensation shall be paid in "all cases of permanent disability where there has been 
previous disability."  As a preliminary matter, the employee must show that he suffers 
from “a preexisting permanent partial disability whether from compensable injury or 
otherwise, of such seriousness as to constitute a hindrance or obstacle to employment 
or to obtaining reemployment if the employee becomes unemployed …”  Id. 
 
Here, employee is claiming that he is permanently and totally disabled owing to a 
combination of his last work injury and his preexisting injuries and disabilities.  The 
administrative law judge, in denying the claim, discussed the thresholds applicable to 
claims for permanent partial disability under § 287.220.1.  We note that, under the plain 
language of the statute, those thresholds are not applicable to claims for permanent total 
disability: “[i]f the previous disability or disabilities, whether from compensable injury or 
otherwise, and the last injury together result in total and permanent disability, the minimum 
standards under this subsection for a body as a whole injury or a major extremity injury 
shall not apply.”  Id. 
 
We must, however, deny the claim for benefits from the Second Injury Fund.  This is 
because employee did not provide evidence sufficient to prove that he suffered from any 
preexisting permanent partially disabling condition of such seriousness as to constitute a 
hindrance or obstacle to employment or to obtaining reemployment.  Rather, employee’s 
testimony at the hearing suggests (and we so find) that although he had some prior injuries, 
none of these rose to the level of affecting his ability to perform strenuous job duties without 
restriction or limitation before October 23, 2001, the date of the last work injury. 
 
Employee may very well be permanently and totally disabled, but as noted above, evidence 
of at least one preexisting permanent partially disabling condition is a prerequisite to 
recovering permanent total disability benefits from the Second Injury Fund.  Because we 
are convinced that employee did not prove this essential element of his case, we must 
deny the claim. 
 
Clerical error 
We note that employee and counsel for the Second Injury Fund stipulated, at the outset of 
the hearing before the administrative law judge, that employee “sustained accident and 
injury arising out of and in the course of employment on or about October 23, 2001.”  
Transcript, page 1.  Employee points out, however, that the administrative law judge 
stated, in the eighth numbered paragraph on page 1 of his Award, that employee did not 
sustain an accident arising out of and in the course of the employment.  In light of the 
parties’ stipulation, and the administrative law judge’s own finding, on page 3 of his 
award, that employee “testified to the requisite facts underlying a compensable injury,” we 
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deem the contrary indication on page 1 to be an obvious clerical or typographical error, 
which we hereby correct. 
 
Conclusion 
We affirm and adopt the award of the administrative law judge as supplemented herein. 
 
The award and decision of Administrative Law Judge Joseph E. Denigan, issued      
May 22, 2014, is attached and incorporated by this reference. 
 
Given at Jefferson City, State of Missouri, this 5th day of September 2014. 
 

LABOR AND INDUSTRIAL RELATIONS COMMISSION 
 
 
           
 John J. Larsen, Jr., Chairman 
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 Curtis E. Chick, Jr., Member 
Attest: 
 
 
  
Secretary 










	Hilderbrand, Henry
	01120380

