Issued by THE LABOR AND INDUSTRIAL RELATIONS COMMISSION

FINAL AWARD DENYING COMPENSATION
(Reversing Temporary or Partial Award of Administrative Law Judge)

Injury No.: 08-107387

Employee: David Johnson
Employer: Land Air Express, Inc. and Franklin Trucking Company
Insurer: Great West Casualty Company

This cause has been submitted to the Labor and Industrial Relations Commission
(Commission) for review as provided by § 287.480 RSMo.* We have heard oral
argument, reviewed the evidence and briefs, and we have considered the whole record.
Pursuant to 8 286.090 RSMo, the Commission reverses the temporary or partial award
of the administrative law judge (ALJ) dated December 20, 2010.

Preliminaries

The ALJ heard this matter to consider: 1) whether employee sustained an injury by
accident arising out of and in the course of his employment; 2) whether the alleged
accident was the prevailing factor in causing the conditions employee is complaining of;
3) whether Land Air Express, Inc. (employer) is liable for additional medical treatment;
and 4) whether employee is liable to employer for its expenses.

The administrative law judge found that employee sustained an injury by accident
arising out of and in the course of his employment on December 1, 2008. The
administrative law judge further found that the December 1, 2008, accident is the
prevailing factor in causing employee’s need for additional medical treatment. The ALJ
ordered employer to provide such additional medical treatment as may be necessary to
cure and relieve the conditions caused by employee’s accident on December 1, 2008.
The ALJ also found that employee has been temporarily totally disabled and unable to
compete in the open labor market since September 17, 2009, and ordered employer to
pay employee’s weekly temporary total disability benefits from September 17, 2009,
until such time as employee has recovered and is able to compete for employment in
the open labor market. Lastly, the ALJ denied employee’s claim against Franklin
Company (the other employer listed in employee’s Claim for Compensation) and denied
employer’s claim for expenses against employee.

Employer appealed to the Commission alleging that the ALJ erred in finding: 1) that
employee sustained an accident on December 1, 2008; 2) that the accident of unloading
a truck by hand resulted in the injury for which medical treatment and temporary
disability were sought; and 3) that employee gave notice to employer that he was
injured on December 1, 2008, when he “repetitively lifted, twisted and bent picking up
heavy boxes.”

! Statutory references are to the Revised Statutes of Missouri 2008 unless otherwise indicated.
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Employee contends that the ALJ’s temporary or partial award is fully supported by the
competent and substantial evidence.

We find that the primary issue currently before the Commission is medical causation.

Findings of Fact

On December 1, 2008, employee was moving a pallet by hand when he twisted
improperly and felt a sudden pain in his lower back. Employee reported this incident to
his supervisor, George Schneller. Mr. Schneller asked employee if he wanted to go to a
doctor, but employee did not think he needed to go and returned to work. Employer
filed a report of injury regarding this incident.

Employee had a history of low back problems prior to the December 2008 incident.
Employee had injured his back while pole-vaulting in high school and had seven prior
workers’ compensation claims relating to his back. In 1999 or 2000 employee
underwent an L4-L5 spinal fusion. Employee testified that this relieved his low back
pain until the December 2008 work injury. However, after the fusion in 1999 or 2000,
employee did have some right leg problems, including twitching and a little weakness.

Following employee’s December 2008 work injury, employee did not seek medical care for
his lower back until June 11, 2009, when he consulted his nurse practitioner of 20 years,
Carol Thomas, and Dr. Cater. Dr. Cater’s records indicate that employee injured his back
approximately 2-3 weeks prior to June 11, 2009, when he was “lifting some heavy objects
with bending and twisting a lot and began having increased pain.” Employee was
prescribed anti-inflammatories and muscle relaxers. Neither Ms. Thomas’s nor Dr. Cater’s
records make any mention of a December 2008 incident and/or ongoing low back problems
therefrom.

Employee returned to work following the May/June 20089 lifting incident, but experienced
problems. Employee told Mr. Schneller his back was “killing him.” Employer did not
offer treatment. September 17, 2009, was the last day employee worked for employer.

Employee followed up with Ms. Thomas and Dr. Cater on September 3, 2009, and
complained of severe pains down his left leg. Ms. Thomas scheduled an MRI for
employee and referred him to Dr. Montone.

Employee saw Dr. Montone on September 23, 2009, and complained of a gradual
increase in pain over the previous 6-8 months. Dr. Montone performed surgery on
employee’s back on September 30, 2009, and discovered a large disc herniation on the
left side of L5-S1. Dr. Montone also observed some calcification scarring in that disc
that extended towards the midline and traveled up towards the L4-L5 disc space. There
was also scarring of the L5 nerve root. Dr. Montone testified that he believes that the
aforementioned observations can indicate that the disc herniation was there for some
time.

On February 15, 2010, Dr. Montone prepared a report regarding employee’s condition.
Dr. Montone stated in said report that it is his opinion that employee’s condition “was
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caused by his work injury originating on December 8, 2008, through his frequent need
to perform repetitive bending, heavy lifting and twisting as well as bending, lifting and
twisting with a weight in the hand.” Dr. Montone went on to state that he believes “this
was the prevailing factor for his condition and was ultimately responsible for his need for
medical treatment and eventually his surgery, as well as his current level of pain and
disability.”

Dr. Montone testified during his deposition that employee’s injury to his lower back “was
caused by the incident on December 8, 2008, in which he went to lift an object and felt
back pain.” On cross-examination, Dr. Montone revealed that during his initial visit with
employee on September 23, 2009, employee did not mention a December 2008 work
injury. In fact, employee did not discuss his work activities with Dr. Montone, nor was
Dr. Montone aware of a December 2008 incident, until after his surgery. None of

Dr. Montone’s treatment records show that employee told him about any incidents at
work in 2008 or 2009 that caused or increased his symptoms. During the initial visit on
September 23, 2009, however, employee did discuss with Dr. Montone his prior back
injury/surgeries in 1999 or 2000.

Dr. Montone testified that he never questioned employee about Dr. Cater’s records
showing that employee’s symptoms started following a lifting injury 2-3 weeks prior to
June 11, 2009. Dr. Montone conceded that he could not rule out the May 2009 event as
the cause of employee’s herniated L5-S1 disc.

Dr. Amundson saw employee on August 4, 2010, for the purpose of performing an
independent medical evaluation. Dr. Amundson testified that employee related to him
during the medical evaluation that on December 1, 2008, he was moving a pallet with
freight that weighed approximately 100 Ibs. when he felt a pull and strain in his back.
Employee told Dr. Amundson that he waited several months before seeing his personal
physician because he did not wish to provide an additional expense to his employer.

Dr. Amundson noted that employee had no treatment for his back from 2000 until June

2009. With regard to Dr. Cater’s June 11, 2009, note, Dr. Amundson found it significant
that Dr. Cater stated that employee was moving in somewhat of a guarded fashion and

that he was having “pain in his left low back with straight leg raise and slightly worse on
the left than the right.”

Dr. Amundson noted that employee’s first indication of radiculopathy in the left leg was
in Dr. Cater’'s September 3, 2009, note. However, Dr. Amundson testified that
employee told him during his evaluation of employee that the left leg radiculopathy all
started on December 1, 2008. Dr. Amundson testified that employee did not tell him
about the May/June 20009 lifting incident.

Dr. Amundson stated in his report that “the medical records do not support a December
2008 injury whatsoever.” Dr. Amundson stated that he had a lot of trouble making a
disposition of medical causation because of the discrepancies in the record. Dr. Amundson
noted that employee was very clear in his history about a specific injury, date of injury, and
progression of symptoms from that date of injury, and that he had no preexisting problems
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prior to that date of injury. However, after going through employee’s medical records,

Dr. Amundson observed that employee had at least 20 years of preexisting back problems.
In addition, none of employee’s medical records supported his December 2008 injury until
the fall of 2009, including his most proximate visit with his primary care physician on

June 11, 2009. Dr. Amundson ultimately concluded that while he could not definitively
state what the medical causation was, he could state that the December 2008 injury was
not the prevailing factor in causing employee’s low back condition.

Conclusions of Law

First, it is important to note that employee is alleging that his accidental injury occurred in
December 2008. Therefore, this case falls under the purview of the 2005 amendments to
Missouri Workers’ Compensation Law.

Section 287.120 RSMo “requires employers to furnish compensation according to the
provisions of the Workers’ Compensation Law for personal injuries of employees
caused by accidents arising out of and in the course of the employee’s employment.”
Gordon v. City of Ellisville, 268 S.W.3d 454, 458-59 (Mo. App. 2008).

Section 287.020.2 RSMo defines “accident” as: “An unexpected traumatic event or
unusual strain identifiable by time and place of occurrence and producing at the time
objective symptoms of an injury caused by a specific event during a single work shift.”

Pursuant to 8 287.020.3 RSMo, an “injury” is defined to be “an injury which has arisen
out of and in the course of employment.” Section 287.020.3 RSMo further states that:

“An injury by accident is compensable only if the accident was the prevailing
factor in causing both the resulting medical condition and disability. ‘The
prevailing factor’ is defined to be the primary factor, in relation to any other
factor, causing both the resulting medical condition and disability.”

The primary issue concerning this case is medical causation. In determining medical
causation, the Court in Bond v. Site Line Surveying, 322 S.W.3d 165 (Mo. App. 2010)
held, as follows:

‘The claimant in a worker's compensation case has the burden to prove all
essential elements of her claim including a causal connection between the
injury and the job.” Royal v. Advantica Rest. Group, Inc., 194 S.W.3d 371,
376 (Mo. App. W.D. 2006)(internal quotation marks and citations omitted).
‘Medical causation, which is not within common knowledge or experience,
must be established by scientific or medical evidence showing the
relationship between the complained of condition and the asserted cause.’
Lingo v. Midwest Block & Brick, Inc., 307 S.W.3d 233, 236 (Mo. App. W.D.
2010)(quoting Gordon, 268 S.W.3d at 461). The weight afforded a medical
expert's opinion is exclusively within the discretion of the Commission.
Sartor v. Medicap Pharmacy, 181 S.W.3d 627, 630 (Mo. App. W.D. 2006).
Furthermore, where the right to compensation depends on which of two
medical theories should be accepted, ‘the issue is peculiarly for the
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Commission's determination.” Goerlich v. TPF, Inc., 85 S.W.3d 724, 731
(Mo. App. E.D. 2002)(internal quotation marks and citation omitted),
overruled on other grounds by Hampton v. Big Boy Steel Erection, 121
S.W.3d 220 (Mo. banc 2003).

Bond, 322 S.W.3d at 170.

The ALJ relied on Dr. Montone’s opinions in finding that the December 1, 2008,
accident was the prevailing factor in causing employee’s L5-S1 disc herniation and
resultant extrusion that developed into a large extruded fragment. We disagree with the
ALJ’s conclusion as we do not find Dr. Montone’s opinions credible.

To begin with, Dr. Montone opined in his February 15, 2010, report that employee’s
condition “was caused by his work injury originating on December 8, 2008, through his
frequent need to perform repetitive bending, heavy lifting and twisting as well as
bending, lifting and twisting with a weight in the hand. [Dr. Montone] believe[s] this was
the prevailing factor for his condition and was ultimately responsible for [employee’s]
need for medical treatment and eventually his surgery, as well as his current level of
pain and disability.”

While it is worth pointing out that Dr. Montone stated employee’s date of accident as
December 8, 2008, throughout his report and testimony when employee is actually
alleging a date of accident of December 1, 2008, we do not find that this slight
discrepancy in employee’s evidence is dispositive. See Pate v. St. Louis Independent
Packing Co., 428 S.W.2d 744, 752 (Mo. App. 1968). However, we do find it significant
that Dr. Montone relates employee’s herniated disc to his “repetitive” job duties when
employee reported a December 1, 2008, acute injury to Mr. Schneller and reported, in
great detail, a December 1, 2008, acute injury to Dr. Amundson. Dr. Montone’s
opinions are undercut by the fact that his February 15, 2010, report makes no mention
of a specific event, or an acute injury, that occurred on December 1, 2008, when nearly
all of employee’s facts relied on relate to an acute injury on that date. Dr. Montone’s
opinions are further undercut by the fact that the only information he received regarding
employee’s work activities was received after the surgery in a typewritten statement
from employee, which he later discussed with employee. It was never discussed or
indicated in Dr. Montone’s, Dr. Cater’s, or Ms. Thomas’ treatment records prior to the
surgery that employee’s low back condition was the result of a December 2008 lifting
incident. We find this peculiar in light of the fact that employee did discuss his prior
back injuries/surgeries from 1999 or 2000 with Dr. Montone during his pre-surgery
consultations. These facts cast further doubt on Dr. Montone’s opinion that the
December 2008 lifting incident was the prevailing factor in causing employee’s
herniated disc and current low back condition because the only source of employee’s
back complaints related to Dr. Montone prior to the surgery concerned employee’s prior
back injuries/surgeries from 1999 or 2000. Dr. Montone was not even aware of the
December 2008 incident until after the surgery.

In addition to the aforementioned, we find that Dr. Montone’s opinions are undercut by
the fact that he disregards the significance of employee not seeking medical treatment
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until June 11, 2009, for an alleged injury that occurred in December 2008. Six months
is a significant amount of time to live with a substantial L5-S1 disc herniation without
seeking treatment. Additionally, once Dr. Montone became aware of the May/June
2009 incident (after the surgery) he did not even question employee about it. This is
especially bothersome considering the gap in time from the alleged primary injury and
this alleged aggravation and the fact that there is no history of employee ever reporting
left leg radiculopathy until after this May/June 2009 incident. Employee’s left leg
radiculopathy was a new symptom never reported prior to the May/June 2009 incident.
All of the facts suggest that the May/June 2009 incident may have been more significant
than a mere aggravation of a December 2008 incident, yet Dr. Montone nearly ignored it
altogether in arriving at his causation opinions.

It was not until Dr. Montone was cross-examined about the May/June 2009 incident that
he testified that he could not rule it out as the cause of employee’s L5-S1 disc herniation.
Dr. Montone attempted to explain away what little weight he initially gave the May/June
2009 incident by stating that he only considered the description of the events given to him
by employee. We find that Dr. Montone’s basis in arriving at his medical causation
opinion is illogical. If Dr. Montone only bases his opinions on the history given to him by
his patients, that means he would completely disregard all prior medical records
supporting a prior or intervening injury if a patient did not describe said prior or intervening
injury to Dr. Montone as part of their history. This narrow-sighted approach discredits

Dr. Montone’s opinions in that it suggests he would ignore objective medical evidence.

For the foregoing reasons, we find that Dr. Montone’s medical causation opinion is not
credible.

Dr. Amundson, on the other hand, could not state within a reasonable degree of medical
certainty what the medical causation for employee’s herniated disc and current
condition is, but he did take note of the absence of medical records linking employee’s
low back condition to a December 2008 incident. Dr. Amundson took a logical look at
employee’s condition and the medical records as a whole and concluded that the
December 2008 incident was not the prevailing factor in causing employee’s herniated
disc and current low back condition.

We find that while Dr. Amundson’s opinion is somewhat inconclusive, we agree with his
statement that the record as a whole fails to support a finding that the December 2008
incident is the prevailing factor in causing employee’s herniated disc and current low
back condition. As stated above, it is employee’s burden to prove medical causation.

In this case we find that employee failed to establish a causal link between the
December 2008 incident and his eventual herniated disc and current need for treatment.

Decision

We hereby reverse the temporary or partial award of the ALJ and issue this final award
denying employee’s claims for additional medical treatment and temporary total
disability benefits.
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The temporary or partial award of Chief Administrative Law Judge Nelson G. Allen,
issued December 20, 2010, is attached and incorporated hereto for reference.

Given at Jefferson City, State of Missouri, this 28" day of December 2011.

LABOR AND INDUSTRIAL RELATIONS COMMISSION

William F. Ringer, Chairman

Alice A. Bartlett, Member

DISSENTING OPINION FILED
Curtis E. Chick, Jr., Member

Attest:

Secretary
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DISSENTING OPINION

| did not participate in the September 14, 2011, oral arguments in this matter. However,
| have reviewed the evidence, read the briefs of the parties, and considered the whole
record. Based on my review of the evidence as well as my consideration of the relevant
provisions of the Missouri Workers’ Compensation Law, | believe the temporary or
partial award of the administrative law judge should be affirmed. Therefore, | adopt the
temporary or partial award of the administrative law judge as my decision in this matter.

Because the Commission majority has decided otherwise, | respectfully dissent.

Curtis E. Chick, Jr., Member



	Johnson, David
	UIssued by THE LABOR AND INDUSTRIAL RELATIONS COMMISSION
	Preliminaries
	UDISSENTING OPINION



